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EDITORIAL NOTES 


One oF our State newspapers suggests, and the Newark “Evening News” 
approves the suggestion, that the next Legislature should have a first- 
class attorney to pass upon all bills, when introduced, or certainly before 
passage, to see if they conform to the correct previous statutes on the same 
subject, if supplements or amendments, and as to their real effect. Such 
an oversight would prevent such slip-ups as appear to have been made by 
at least two Legislative enactments of the past session. A previous Legis- 
lature did have an attorney employed for some such purpose, but it was 
generally understood, we think, that he was not the highly capable lawyer 
that would ensure success to the present proposal. In our view, consider- 
ing that so many members of the Legislature are not lawyers, and that, 
even when some are attorneys in active practice, they appear to feel no 
special responsibility over every measure introduced, it will be wise to take 
up this suggestion anew and see how it will work. The difficulty may be 
to secure a really fine lawyer with a judicial mind to leave the active 
duties of his profession for the several months required for this State 
service. But at least the attempt should be made. 





On this subject of law-making one of the things that ought to have 
more attention is the attaching to new measures the usual formula that 
“all laws inconsistent with this Act be and are hereby repealed.” Just 
what the effect of this declaration is often requires close study and an 
adjudication of the higher Courts to determine. Amendments do not have 
this difficulty ; they are complete substitutes, as a rule, for definite sections 
of an Act. But supplements and quasi-new measures do place the con- 
struers of statutes under real troubles many times. Acts relating to mu- 
nicipalities are often so affected. Again, many statutes affect certain mu- 
nicipalities and not others, whereas there is no reason, apparent or un- 
apparent, why they should not affect all municipalities. Every one may 
recognize the difference in various matters between large, say first-class 
cities and those of a lower class, but a large number of distinctions are 
beyond the pale of—shall we say of common sense? Sometimes politics, 
sometimes ignorance, sometimes design without proper thought on the sub- 
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ject, induces law-makers to overlook the fact that all communities are 
similar in scores of ways, and not dissimilar simply because of variances 
in population. 





Considerable has been said of late on the subject of the costs of re- 
counts in elections. They have been running into thousands of dollars 
in one of the counties of this State, and the recount is yet unfinished. 
The “Bergen Record” calls it a “system of periodical grafting,” but it can 
hardly be called that, for recounts are not usually asked for by any mem- 
bers of an election board. The point, of course, is that if election boards 
fail to correctly make a count of ballots, or, at least, are charged with a 
delinquency, they should be only too glad to recount to save their reputa- 
tion and that without pay. There is something in this, and no doubt the 
astute counsel of the Commission designated to recast and simplify the 
election laws will take this matter into full consideration. 





On the subject of judicial comment on the evidence in jury trials a 
writer in the “St. Louis Law Review” for April last thus quotes from 
noted law writers on the subject, although the basis of the remarks con- 
cern the law and practice of the State of Missouri. 

“Most writers who criticize the jury system in the United States 
find fault with the abolition of the common law right of comment. Dean 
Wigmore believes that the practice in such States as Missouri ‘is an un- 
fortunate departure from the orthodox common law-rule. It has done 
more than any other one thing to impair the general efficiency of jury 
trial as an instrument of justice. Since it remains the law by grace of 
statute only, in most States, it can and should be readily abolished. A new 
birth of long life will then be opened for the great beneficent institution 
of Trial by Jury.’ 

“Thompson in his excellent treatise on ‘Trials’ says of juries in those 
jurisdictions in which the common law right of comment has been aban- 
doned: ‘It is no wonder the verdict of a jury has the reputation of being 
that whose import no man can predict—unless there is something outside 
of the law and the facta, such as sympathy, prejudice or the adroitness of 
counsel, giving a sword for the Gordian knot into which (for the jury) 
the law and the facts have been tied.’ ‘When we consider that a multi- 
tude of such decisions (similar to those in this State) come down from 
our Courts every year, any number we may instance must of necessity 
be regarded as a very few.’ 

“President Hogan of the Vermont Bar Association in a recent ad- 
dress stated that the return of the common law right of comment on the 
evidence was imperative to the maintenance of vitality in the jury sys- 
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tem. His conclusion is based on the analysis of many legal publications 
and cases which show that-the abandonment of the present practice in a 
majority of jurisdictions would be an untold benefit. 

“In the light of Missouri decisions and of the unfortunate results 
which have been obtained in this State because of the abandonment of the 
common law right of comment on the evidence, one is led to conclude with 
Professor Sunderland, ‘Many are the complaints against the modern pro- 
cedure, and many are the remedies proposed, but the writer believes that 
no single reform would have so wide-reaching and wholesome effect in 
promoting the efficiency of Courts and improving the quality of justice 
obtainable there, as a return to the sensible and effective rule of the com- 
mon law permitting, and in its spirit requiring, that Judges should gener- 
ously aid juries in reaching just conclusions on matters of fact.’ ” 





The Bergen Point section of Hudson county seems to have been—so 
the new Prosecutor of the Pleas of that county says—a resort for “gaming 
concessions” for years past and early in July he announced he was going 
to stop it. He held that it was the fault of the police that gaming there 
was permitted to go on unmolested, and his letter to the Chief of Police 
of Bayonne contained pointed remarks that it may be to the interest of 
certain other Prosecutors in this State to carefully read and digest. Be- 
low is a portion of his letter, which was published at the time: 


“Whatever you may see fit to do or fail to do, it may not be amiss to say 
that the conditions complained of cannot and will not be tolerated. Sup- 
pression of this criminal affair will be had even should it become necessary 
on the part of the Prosecutor in addition to arresting offenders, to maintain 
a constant vigilance and to apply constant and immediate means of de- 
struction to all gambling property upon the scene. 

“The condition that provokes this letter is a scandal and its continuance 
must call forth in the minds of all citizens the sinister conclusion that when 
the police power is lifeless while public law is openly flouted, the reason 
is that those who are entrusted with the police power are not free to ex- 
ercise it. Well, I am free and this letter pretty clearly fixes my own 
standard of conduct. Its terms are without qualification, so that there can 
hereafter be no quibble or excuse on my part for any failure to have an 
end for all time of conditions in First Street.” 





President Ralph E. Lum, of the State Bar Association, has appointed 
Judge Cornelius Doremus of Ridgewood to membership on the important 
Committee of “Uniformity of our State Laws.” Considering the rather 
jumbled condition of our statutes and the necessity for clarifying them, 
this is a most important and necessary work and the Committee may do 
a work of real service to the citizens of our State. 
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For at least twenty years past a law of this State forbids employment 
of aliens in public work. Recently it was found by the new Civil Service 
Commission that approximately 600 unnaturalized aliens were holding of- 
fices improperly under this law and the Civil Service system in the State, 
and an order was made to have them dismissed. Some 212 of these aliens 
were employed in State institutions, 118 being in Essex county alone, 
That the dismissals in many cases have worked hardships to the dismissed 
and their families and, to some extent, where they had become proficient 
in their avocations, to the State institutions themselves may be regarded 
as certain, yet the principle of the law is sound. Those who live in this 
country as a permanent place of residence should be so interested in it 
and its government as to become citizens ; if they will not be, there is little 
reason for the State to directly contribute to their support. 





In our last number we published a list of attorneys and counselors 
admitted at the May Term of the Supreme Court. It then appeared that, 
although there were 635 candidates for attorneys’ license, only 315 were 
admitted, and out of 188 candidates for counselors’ license only 58 were 
admitted. Not a very good showing. But the Bar is already full, and 
perhaps the public is to be congratulated that more attorneys were left off 
the lists. 





When the next general census is taken (in 1930), it seems not im- 
probable that Passaic and Bergen counties may go into the first-class list. 
Some of the citizens of those counties feel that this would place upon 
them new financial burdens without benefit. Certainly it would put them 
under a large number of laws that pertain only to first-class counties and 
greatly increase county expenses. It would mean more Judges, with 
higher salaries, higher pay for the Prosecutor of the Pleas and his as- 
sistants “and a general all-around increase in the cost of county govern- 
ment.” The Paterson “Press-Guardian” calls attention to these facts and 
sees no reason for the change. But politicians there will be happy in 


some cases and we do not see how it is likely to be avoided. 
* 
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JUDICIAL COUNCILS AND UNITARY BAR PROGRESS 





The Chairman of the Law Reform Committee of the New Jersey 
State Bar Association is former Judge Charles L. Carrick, of Jersey City. 
This Committee endeavored, in vain, to secure the adoption of a Judicial 
Council law in this State at the last session of the Legislature. Undoubt- 
edly another attempt will be made to pass it next Winter. For the benefit 
of our readers we publish below a resumé of what other States have done 
in this same matter, as stated in a recent number of the “Journal of 
American Judicature.” 

Michigan joins the group of States which have Judicial Councils by 
virtue of a recent act of Legislature. It is different from other such Acts 
in making up a Council of Ten with only three Judges. It gives repre- 
sentation to the law faculty of the University of Michigan, and provides 
for three lawyers, two laymen and the Attorney-General. 

Until this time Washington has been the only State having a Judicial 
Council which has also conferred the rule-making power on the Supreme 
Court. Michigan will also have this advantage on organization of its 
Council. While the Michigan Supreme Court has had broad rule-making 
powers since the Constitution of 1850 was adopted it has been very moder- 
ate in the use of the power. It appears quite probable that with a Council 
composed as this one will be there will be means for discussing procedural 
matters with the Bar so that the Court, when recommendation is made 
for the adoption of rules in abrogation of statutory procedure, will be 
able to foresee the attitude of the Bar to the proposed rules. 

The Texas Legislature also passed a Judicial Council bill, there being 
little opposition thereto. Before the Governor signed the bill, however, 
the point was raised that it might conflict with a decision of the Supreme 
Court reported in 113 Tex. 367. Since a special session of the Legis- 
lature was to be convened at an early date, and the Governor’s signature 
would give the measure immediate effect, he withheld his approval, thus 
allowing ninety days during which it might be amended. The decision 
referred to was made in a case in which an Act purporting to require 
Justices of the Supreme Court to designate trial Judges to hold Court in 
other districts than their own was held invalid because of the constitu- 
tional limitation upon the powers of the Court. 

The bill passed recently creates a Council of twenty-seven members. 
Two are of the Supreme Court, nine are Chief Justices of the Circuit 
Courts of Appeal, nine are presiding Judges of the administrative judicial 
districts, two are chairmen of committees of the Legislature on civil juris- 
prudence, four are practicing lawers and one is a member of the State law 
school faculty. 
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The bill confers power to require reports and to delegate power to 
committees. Directions are given under eight heads, one being to “study 
and make suggestions regarding admission to the Bar, the conduct of at- 
torneys admitted to practice, and disbarment, and to file such suggestions 
and the recommendations thereon with the Supreme Court and the Goy- 
ernor.” 

[Later] At the special session of the Legislature a bill was enacted, 
and has been approved by the Governor, which meets the difficulty pre- 
sented by the decision. It provides that the members of the Council who 
are Judges or committee chairmen are ex officio members, and service on 
their part shall be optional. But any such official member who accepts 
membership is vested with all the powers and privileges of a member. 
The compulsory element is thus omitted. The members not Judges are 
to be appointed by the Governor, two of the seven lawyer members being 
chosen by him from a list of eight lawyers to be submitted by the State 
Bar Association. 

The importance of the administrative side of the judicial function was 
first recognized in legislation when, in 1921, the Conference of Senior 
Circuit Judges was created by the Congress. Massachusetts created a Ju- 
dicial Council in 1924 and in this article we record the action of the 
fourteenth State in this field. The subject was quite fully reviewed in 
this “Journal” for October, 1928. The next number of the “Journal” 
will endeavor to present information concerning the personnel and opera- 
tion of all Judicial Councils. It is interesting to observe that the move- 
ment is not sectional, having progressed in the East, the Far West, the 
North, the South and in Central States. The States are: Massachusetts, 
Connecticut, Rhode Island, Virginia, North Varolina, Kentucky, Ohio, 
Michigan, North Dakota, Kansas, Texas, Washington, Oregon and Cali- 
fornia. 

That there will be a number of accessions before long is extremely 
probable. In Minnesota a bill sponsored by the State Bar Association and 
approved by the Supreme Court Justices and the District Court Judges 
passed the House this year with a vote of 86 to 7. There was little op- 
position in evidence and the bill would doubtless have succeeded but for a 
last hour jam in the Senate. The press of the State gave strong support. 

Mr. Charles L. Carrick, chairman of the New Jersey State Bar Com- 
mittee, reports the failure of their bill this year. Better success is hoped 
for in a session to be held next winter. 

Mr. Walter Chandler, reporting on the fate of the Tennessee State 
Bar Association’s legislative effort this year, says that the Judicial Council 
bill was reported favorably in both chambers but did not reach a vote. 
This is not taken as more than a temporary halt. There may be an extra 
session and this may permit of adoption of the bill without serious delay. 
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Senator Hollingsworth reports that his Judicial Council bill in the 
Utah Legislature failed of passage but served to educate the Bench and 
Bar on the subject. ‘Like any other subject this new legislation comes 
as the result of an educational campaign.” 

An encouraging factor in this movement is that in some instances 
Judicial Council bills are sponsored directly by chairmen of judiciary 
committees. This was the case recently in Pennsylvania. The bill was 
passed but was vetoed by Governor Fisher on two grounds; that there 
was no appropriation, and that the Judges of the State, following a con- 
ference last year, formed a voluntary Judicial Council. 

This year sees no addition to the list of States having a unitary Bar 
by virtue of legislation. But the movement is gaining adherents steadily, 
or rather with accelerated motion due to the profound influence of Cali- 
fornia’s brilliant success in its first year of operation under the self- 
governing Bar Act. 

In Arizona a bill similar to the California law was approved recently 
by the Senate but failed in the lower House. Our informant says: “Most 
of the Bar of the State are in favor of this measure. Perhaps the reason 
that it failed to pass the lower House was because it was not backed by 
the Bar with sufficient energy.” 

The effort in Montana failed owing to a vote in the House with an 
adverse majority of fifteen. “The opposition was not over-scrupulous 
and made many misrepresentations of fact in order to influence lay mem- 
bers’ votes against the measure. . . . . Our major mistake was in de- 
laying too long after the commencement of the session to have the bill 
introduced. Two years hence we will try to avoid that and other mis- 
takes and in the meantime try to ‘spread the gospel.’” And, it may be 
added, two years will give great scope to the inspiring news which radiates 
from California. 

In Utah Senator Hollingsworth’s self-governing Bar bill came des- 
perately close to success. It passed the Senate without difficulty but was 
among the last day measures on the House calendar and failed by only 
four votes. Its sponsor says: “There were eleven absent and I feel cer- 
tain that if some of the absentees had been present the four necessary 
votes could have been obtained.” A bill prescribing qualifications for ad- 
mission to practice was unfortunately lost because it was too late, when 
the inclusive Bar bill was defeated, to get action. In Utah the Legisla- 
ture has raised the standards for doctors, dentists, veterinarians, chirop- 
odists, barbers and so forth, but in thirty years has not added a word to 


the statutes respecting attorneys. 
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NEGLIGENCE OF CHILDREN—NUISANCE DOCTRINE 


[The following comments upon a rather important case of negligence in our 
New Jersey Courts appeared in Vol. 24 of the “Illinois Law Review,” and should 
prove of interest to many of our readers.—Eprror]. 

The plaintiff, an infant, four years old, was playing with other chil- 
dren in a vacant lot adjoining the right of way of the defendant Railroad 
Company, when a moving freight train slowed down at the particular 
place where they were playing. The children attempted to climb on the 
train, and the plaintiff in doing so fell under a car and thereby lost his left 
foot. It appeared from the plaintiff’s case that freight trains were com- 
pelled to slow down while passing through this place, and that children 
often took advantage of this situation to climb upon the cars. It was 
further shown that the employés of the Railroad Company, when they 
saw children so climbing upon the cars or attempting to, sent them away 
or drove them off. The plaintiff’s contention was that where the Rail- 
road Company, through its employés, knew of the habit of these children, 
that knowledge was attributable to the Company and the Company was 
bound to use reasonable care to prevent these children from trespassing 
on the right of way of the Railroad Company or attempting to climb on the 
cars. The Supreme Court of New Jersey gave a judgment of non-suit, 
and the Court of Errors and Appeals affirmed the judgment, on the 
grounds that the fact that the right of way of a Railroad Company is of a 
character which is attractive to children and at the same time dangerous 
if the children yield to such attraction, is immaterial, unless the evidence 
justifies the conclusion that the children were playing on the Railroad 
Company’s property by the invitation of the Company, and that the Rail- 
road Company was under no obligation to hire employés to keep its right 
of way free from children who may trespass upon it, but was only under 
a duty to abstain from willful injury. Kaproli v. Central Railroad of 
New Jersey (N. J. 1928) 143 Atl. 343. 

In rendering this decision, the State of New Jersey has again refused 
to recognize the attractive nuisance doctrine. This doctrine originated in 
this country with the decision of the first of the so-called “Turntable 
Cases,” Sioux City & Pa@ific R. R. Co. v. Stout (1873) 17 Wall. (U. 5S.) 
657, 2 Dill, 294, 1 Cent. L. J. 202, 17 Amer. L. Reg. 226, which estab- 
lished an exception to the old common law rule of negligence, that the 
owner of land is under no duty to maintain his premises in any particular 
way so as to insure the safety of persons who come upon it as trespassers. 
1 Thompson “Negligence” Art. V secs. 1024-1044; Burdick “Law of 
Torts” p. 459 et seq.; 2 Cooley “Torts” p. 1267 et seq. This exception 
imposed the duty of care on the landowner in any case where he artificially 
brings or creates upon his own premises any dangerous thing which from 
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its nature has a tendency to attract the childish instincts of children to play 
with it, to a reasonable degree of precautions for their protection from 
injury while so playing with it or coming near it. Since the pronounce- 
ment of this exception, the Courts have been sharply divided in their hold- 
ings as to the liability of landowners in such cases. Some have followed 
the decision and consistently applied this so-called “humane doctrine” 
(Bridger v. Asheville, etc., R. R. Co. [1885] 25 S. C. 24; Keefe v. Mil., 
etc., Ry. [1875] 21 Minn. 207; Nelson v. Lake Mills Canning Co. [1922] 
193 lowa 1346, 188 N. W. 990), requiring that (1) the machine must be 
such that it is dangerous for very young children to play with or about 
it; (2) it must be of such a character that such children would naturally 
be attracted to play with or about it; (3) it must be where they are likely 
to come for that purpose, so that an ordinarily prudent person would an- 
ticipate that they might come for that purpose; and (4) that the children 
must actually have been induced to come upon the premises by the attrac- 
tive nuisance. McDermott v. Burke (1912) 265 Ill. 401, 100 N. E. 916; 
United Zince & Chemical Co. v. Britt (1921) 258 U. S. 268; 42 Sup. Ct. 
Rep. 299, 66 L. Ed. 615, in which liability was denied because the last 
element was not shown. Other jurisdictions, however, have refused to 
recognize the exception entirely, and follow, instead, the hard or “Dra- 
conian” doctrine, that no distinction exists between adults and infants 
when entering uninvited upon lands of another, with relation to the duty 
which the owner or occupier of such lands owes to them, Massachu- 
setts and Maine being notably at the head of these. See 1 Thompson 
“Negligence” secs. 1024 sep.; and 36 Harv. Law Rev. 826, for cases. 
There is still a third’ group of States that impose liability in the case of 
railroad turntable injuries only, but refuse to extend the attractive nuis- 
ance doctrine to any other agency. Reardon v. Spring Valley Water 
Co. (Wash. 1924) 228 Pac. 406; Tomlinson v. Vicksburg, S. & P. Ry. 
Co. (1918) 143 La. 641, 79 So. 174. 

There appear to be various grounds upon which the Courts uphold- 
ing the attractive nuisance doctrine justify it. The theory that there is a 
constructive invitation by the landowner to children to come upon his 
land, by the erection of the attractive agency and that thereby he is 
under the same duty to them as to invitees (City of Pekin v. McMahon 
[1895] 154 Ill. 141, 39 N. E. 484, 27 L. R. A. 206 Emerson v. Peteler 
[1886] 35 Minn. 481, 29 N .W. 311) has had serious criticism, in that it is 
so palpably a fiction, the facts being usually that the landowner has every 
intention of keeping children off the premises rather than inviting them 
thereon, and that temptation is not at all synonymous with invitation 
(Justice Holmes’ opinion in Holbrook v. Aldrich [1897] 168 Mass. 15; 
and see 11 Harv. Law Rev. 366; 36 Harv. Law Rev. 826; and 29 W. Va. 
Law Quar. 135). The alternative is, then that the landowner is under 
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some legal duty, failure to perform which is evidence of negligence. 
Where the facts in the case show that the landowner failed to comply with 
a statutory duty, such as that to fence, the decisions are clear. Union 
Pacific Ry. Co. v. McDonald (1894) 152 U. S. 262; Kayser v. Chicago, 
etc., R. R. Co (1885) 56 Mich. 559; Maskaliunas v. C. & W. I. R. R. Co. 
(1925) 319 Ill. 142, 149 N. E. 23. But the legal duty is somewhat more 
difficult to establish where no violation of statutory duty is shown. UIlti- 
mately it appears that the conflict is between the social interest in the 
protection of the lives and safety of the children of the community, and 
the economic interest in the protection of the landowner in his beneficial 
use of the property. Thus it is usually where the land is being used for 
the benefit of the public and the “nuisance” is part of a generally bene- 
ficial development of the land, that the landowner is protected, whereas in 
cases where the land was lying idle, the child is protected. This, too, would 
seem to explain the fact that the Courts in the industrial eastern part of 
the country have been most unwilling to adopt the attractive nuisance 
doctrine. See 36 Harv. Law Rev., for States that follow the attractive 
nuisance doctrine, States that distinguish the turntable cases, and States 
that deny liability altogether; and also 5 Ore. Law Rev. 238, for reasons 
urged for and against liability in attractive nuisance cases. 

The difficulty with the imposition of a legal duty on the landowner, 
where no statutory violation exists, and the interest is the purely social 
one of protecting the children’s safety, is that there can be no definite 
standard (a) as to when and where the duty begins, and (b) as to what 
care should be required of them after it is ascertained he has the duty. 
As to the former question, the jurisdictions vary in setting it anywhere 
from an anticipation of the probability of children’s coming upon the 
land (Kentucky, etc., R. R. Co. v. Gastineau [1885] 83 Ky. 119; Pekin 
v. McMahon supra) to knowledge of the landowner, actual or implied 
from the fact that children have frequently come upon the land and played 
there (United Zinc & Chemical Co. v. Britt supra; Brinkly Car Co. v. 
Cooper [1895] 60 Ark. 545, 31 S. W. 154). Likewise, in the latter 
consideration, the standard of “due care” has naturally varied with the 
circumstances of each case. The standard has been defined in a leading 
English case, Cooke v. Midland Great Western Railway [1909] A. C. 229, 
which follows Sioux City & Pac. R. R. Co. v. Stout supra, to be the 
“common sense one, that one who acts in society, whether it be merely 
to maintain land, or to conduct operations upon it, or to place its product 
upon the market, must use due care under the circumstances to avoid 
injury to others.” And this common sense standard, according to the 
Courts following the “humane” doctrine, should make the care greater 
in the case of children who have not the discretion of adults. Nelson v. 
Lake Mills Canning Co. supra. 
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New Jersey’s decisions have all been in line with Kaproli v. Central 
R. R. of N. J. supra. -That jurisdiction seems to hold that nothing 
short of willful or malicious injury will impose liability on the landowner 
to a trespasser, whether the latter be adult or child. Hoberg v. Collins 
(1910) 80 N. J. L. 425, 78 Atl. 166, 31 L. R. A. (Nn. s.) 1064; Dela- 
ware, Lackawanna & Western R. R. Co. v. Reich supra. Probably 
the fact that New Jersey has a statute which provides that “if any person 
shall be injured by an engine or car while walking, standing or playing 
on any railroad, such person shall be deemed to have contributed to the 
injury sustained, and shall not recover therefor any damages from the 
company owning or operating said railroad” (General Railroad Law, 3 
Comp. Sts. [1910] p. 4245 sec. 55), which was construed in Barcolini v. 
Atlantic City & Shore R. R. Co. (1911) 82 N. J. L. 107, 81 Atl. 494, as 
applying to children, has influenced the decisions in railroad cases. 
Illinois, on the other hand, follows the “humane” doctrine. Pekin v. 
McMahon supra; Maskaliunas v. C. & W. I. R. R. Co. (1925) 318 III. 
142, 149 N. E. 23; provided the dangerous agency induced the child to 
come upon the premises (McDermott v. Burke supra) and that the agency 
was of such a kind as would be likely or would probably result in injury 
to those attracted to it. Mindeman v. Sanitary District of Chicago 


(1925) 317 Ill. 529, 148 N. E. 304. 
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The menace of autocracy 

That round the Nations swirled 
By all should long remembered be 
Thro’out the legal world; 

That ne’er again shall despots’ hate 
Against mankind be hurled. 


The craving for despotic power 

Is barbarous and low; 

Who would the poor and weak devour, 
And on the strong bestow 

Unlawful partiality, 

To Justice is a foe. 


Assumption of autocracy 

By Courts will be denied ; 

The law and its authority 

Should be their only guide; 

Who seeks his selfish ends to serve 
Has laid the law aside. 


The Courts of law for all are meant, 
And should be free from blame, 
And jurists in their good intent 





















~~ 
Tl 








— 


ee . 
cel A a et at Slash again 






















THE NEW JERSEY LAW JOURNAL 


Just judgments will acclaim; 
While those who disregard the law 
Its dignity defame. 


The Judges of our country wear 
The ermine emblematic ; 

And very few the stigma bear 

Of rulings autocratic ; 

An upright Judge upholds the law 
By words and deeds emphatic. 


But now and then there will be found 
Some erring magistrate, 

Who, whilst in purest ermine gowned, 
The law will violate, 

And who clandestinely for gain 

His oath doth desecrate. 


Directing verdicts, when untrue, 
An erring judge may find 

A most inviting avenue 

Whereby his ax to grind; 

Fraud veiled by sophistry he deems 
Not readily opined. 


The jury should deliberate 

Upon the facts as claimed, 

And when the Judge shall arrogate 
This power, he will be blamed; 

To favor or to prejudice 

His purpose has been aimed. 


Directed verdicts have due place 
In circumstances right ; 
But law’s profession they debase 
Who false excuses cite; 
Let Bench and Bar uphold the law, 
And keep its honor bright. 
WitiiaAmM E, Maynarp. 


Washington Ct. House, Ohio, Aug., 1929. 
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McCARTY v. ENNIST 





(N.¥. Supreme Court, June 21, 1929) 
Services for Deceased Brother—Quantum Meruit—Promise to Convey Land 
Appeal from Circuit Court, Hudson County. 
Action by Sophie McCarty against Marie Ennist, Administratrix, etc. 
Judgment for plaintiff, and defendant appeals. 
Argued October term, 1928, before Gum™eErE, C. J., and Parker, J. 
Mr. Lionel Isacs, for Appellant. 
Mr. J. Emil Walscheid, for Respondent. 


PER CURIAM: The plaintiff was the sister of Edward McCarty, 
who died in November, 1926. The defendant is administratrix of the 
latter. On November 29, 1909, until the date of her brother’s death, the 
plaintiff lived in his home, 'rendering all of the services which a house- 
keeper and maid of all work would perform, and also numerous outside 
services. After her brother’s death and the appointment of his admin- 
istratrix, she presented a claim to the latter for $8,500 for the services 
rendered by her to the decedent. The administratrix refused to recognize 
her claim, and thereupon the present suit was brought; the action being 
based upon a quantum meruit. The trial resulted in a verdict in the plain- 
tiff’s favor, the jury awarding her $9,945.37, and judgment was entered 
for that amount. 

The first ground urged by the appellant before us for the reversal of 
the judgment under review is that there was no evidence of a promise 
made by the decedent during his lifetime to the plaintiff sufficient to sup- 
port a contract; no evidence to rebut the presumption that the services 
were gratuitous. But this, we think, is not the fact. One of the plaintiff's 
witnesses, Charlotte Weber, testified that on an evening in the year of the 
decedent’s death she had a conversation with him about his sister, the 
plaintiff, in the course of which he told her that almost immediately after 
his mother’s death, which occurred in 1911, he had had a conversation 
with his sister, in which she said that she would do all she could for. him, 


would take care of him as a wife would, and would not get married; andy 


that she said this in response to his question whether she would be willing 
to live with him as long as he lived; and that after she had promised to 
do this he said to her, “If you stay single and do not get married, then 
you will get the house and everything that belongs to me.” Having testi- 
fied to the above facts, the witness was then asked this question: “He said 
that he had made that arrangement with her?” Answer: “Yes, he told me 
that that night.” This testimony justifies the inference, we think, that 
the plaintiff worked for her brother, at least partly, upon the basis of this 
promise. The testimony of Edward McDermott, a witness called by the 
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plaintiff, and who, as he states, was the adviser of Edward McCarty dur- 
ing the latter part of decedent’s life, corroborates that of Mrs. Weber. He 
stated that shortly before McCarty’s death the latter told him that he 
proposed to make a will giving all of his property to the plaintiff in com- 
pensation for her faithful service to him during his lifetime. This state- 
ment, as we see it, indicates that the decedent recognized that the services 
rendered to him by his sister were not merely the ordinary ones rendered 
by one member of a family to another, but were such as entitled his sister 
to compensation for their rendition; and indicates his intention to carry 
into effect the promise which he told Mrs. Weber he had made immediate- 
ly after his mother’s death. 

It may be conceded that the promise of the plaintiff not to marry 
during her brother’s lifetime was against public policy. But this does 
not invalidate her agreement as a whole ; and, having rendered the services 
which she undertook to perform, she is entitled, under her contract, to 
compensation therefor. 

Other grounds for reversal are based upon the refusal of the trial 
court to charge certain requests submitted by the defendant ; but no excep- 
tion was taken to the refusal to charge any of such requests, and, in the 
absence thereof, the rulings of the trial Court cannot be made the ground 
of reversing the judgment under review. 

Lastly, it is argued that this action cannot be sustained because it was 
brought on a quantum meruit and not upon the express contract referred 
to in testimony ; and that the contract entered into was one by which the 
decedent promised to leave real estate to her at his death, as well as other 
property, and, consequently, was not enforceable under the Statute of 
Frauds (2 Comp. St. 1910, p. 2609 et seq.). But this contention is in the 
face of our decided cases. As has frequently been held by our Courts, 
where an agreement to devise land as a compensation for services render- 
ed has been entered into, the Statute of Frauds being a bar to a suit based 
upon such contract, the person rendering the services may recover on a 
quantum meruit for the value thereof. Bente v. Bugbee, 103 N. J. Law, 
608, 610, 137 A. 552, 58 A. L. R. 1137, and cases therein cited. 

The judgment under review is affirmed. 
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ECKEL V. WILLIAMS 


ECKEL v. WILLIAMS 


(Court of Chancery of N. J., July 26, 1929) 
Subpana ad Respondendum—Service of Same 


Case of J. August Eckel, Complainant, against Elmer J. Williams 
et al., Defendants. On motion for order establishing service, etc. 
Mr. Charles E. Cottrell, for the motion. 


BUCHANAN, V.C.: This is a foreclosure suit to which there are 
four defendants. Subpoena ad respondendum was issued by complain- 
ant’s solicitor and returned to the clerk with no sheriff’s return, but with 
an affidavit by complainant that he had served two of the defendants, 
and an affidavit by complainant’s solicitor that he had served the other 
two. The clerk declined to accept and file this as a proof of valid service ; 
whereupon complainant makes the present application—relying on West 
v. Smith, 2 N. J. Eq. 309. 

It is true that in that case it is stated that service need not necessarily 
be made by a sheriff or coroner—that “it may be served by any other 
competent person.” There is no definition as to who may constitute such 
class of “competent persons.” West v. Smith, however, was decided in 
1840, long prior to the amendment of 1880 (P. L. 1880, p. 24) to section 
13 of the Chancery Act then in force; which amendment required service 
thereafter to be made by the “same officers now authorized to serve writs 
of summons and other common law processes.” Essentially the same re- 
quirement is found in section 3 of the present Chancery Act. P. L. 1902 
p. 511. 

Moreover the Chancellor said, in West v. Smith, supra, “It is cer- 
tainly proper in all ordinary cases that the process of the Court should be 
served by the sheriff or other officer known to the law,” indicating thereby 
that in order for the Court to sanction service by a private person, good 
and sufficient reason should be shown why service in the usual way could 
not be made. In that case the process was directed against the sheriff 
himself and there was no coroner in the county. 

In the present case there is no proof before the Court of any circumy 
stances showing that any situation out of the ordinary exists. The rea- 
son offered orally by complainant’s solicitor as sufficient to justify service 
by a private person, is that “he had no definite address for the defendants 
and was compelled to locate them himself.” Assuming this “reason” to 
be properly before the Court, it is obvious that it in nowise is sufficient to 
avoid the requirement of service by the sheriff. If the complainant’s so- 
licitor could by himself locate the defendants, he could equally well have 
done so accompanied by the sheriff or his deputy—and can still do so. 

It is not necessary here to determine whether or not service of process 
to respond must be made in all instances by one of the statutory officials ; 
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it is sufficient to decide that service must be made in that manner where 
it does not appear that such service is not feasible. 
Motion denied. 





IN RE WEINBERGER, ET AL’ 


(Court of Chancery of N. J. August, 1929) 
Indictment—Excessive Bail—Habeas Corpus 


Petition by Harry H. Weinberger for reduction of bail, when under 
indictments. ° 


BENTLEY, V. C.: On August 3rd, 1929, a petition was submitted 
where it was alleged that Harry H. Weinberger was “imprisoned and 
restrained of his liberty by the sheriff of the County of Passaic, Thomas 
Carless, at the common jail at the County of Passaic, or in the custody of 
the said Thomas Carless, sheriff of the County of Passaic——.” It was 


set forth that the cause or pretense of said confinement so far as could be 
learned were two indictments and that the confinement was illegal because 
the Court of Quarter Sessions had fixed the bail in the sum of $250,000 
in violation of Article 1, Section 15 of the Constitution of the State of 
New Jersey, which provides: “Excessive bail shall not be required, ex- 
cessive fines shall not be imposed and cruel and unusual punishment shall 


not be inflicted.” 

The petition then contained the common averments, with prayers 
for the issuance of a writ of habeas corpus and ad interim release from 
confinement under such security as might be fixed by this Court. There 
was attached to the petition a copy of a bench warrant by the Judge of 
the Court of Quarter Sessions. The petition was verified by the affidavit 
of a brother of the subject of the writ. 

At the time this petition was presented I was at a distance of fifty 
miles by the quickest route from the County Jail at Passaic County. I 
learned from counsel that so much of the petition as alleged the actually 
confinement was not true, but that he was then upon his way to the Court 
House in Paterson for the purpose of surrendering his body to the sheriff, 
so that the latter might then and there execute the above mentioned war- 
rant. When the writ was actually allowed and the allocatur signed it was 
a quarter before ten on Saturday morning and it was represented to me 
that the office of the sheriff is customarily closed at noon on Saturday. It 
is highly important to make this statement because it is oniy common fair- 
ness to show that the Court was in no way misled or imposed upon as to 


*This case having attracted much public attention, especially as to the subject 
of “excessive bail” required, we present in full the opinion of the Vice-Chancellor in 
dismissing a writ of habeas corpus, as taken from the “Paterson Evening News,” of 
August 13, and not, at this writing, officially published. 
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the condition of the subject of the writ and that I did what I did with a 
full knowledge of this fact. 

Feeling then, as I feel now, that the amount of bail required was 
excessive and fearing that an injustice might occur unless immediate re- 
lief was afforded, and basing my decision to allow the writ, in part, on a 
reason that will presently be explained, I allowed the writ although I was 
perfectly aware that there was not at the moment any imprisonment of 
Weinberger but that an arrest was imminent. While I have just said that 
I still think that bail was fixed at a figure too great, I realize that this much 
of the proceeding still remains partly unargued and I neither finally so 
decide nor will I foreclose counsel for the respondent from presenting 
such argument as may be designed to change my mind in this respect. 

The only point which has been fully argued and not disposed of re- 
lates to the propriety or impropriety of allowing the writ to issue in ad- 
vance of the actual arrest of the subject thereof. In this I feel that I have 
undoubtedly fallen into legal error. This is how it occurred: In the very 
recent case of In re Markus (not yet officially reported) I discussed the 
decision of the Supreme Court of the United States in Wales v. Whitney, 
114 U. S., 564. I quoted from this latter case. 

When counsel applied for the Weinberger writ there recurred to my 
mind the sentence just set out, namely, ““There must be actual confinement 
or the present means of enforcing it.” The clause which I have quoted 
misled me so that I considered the United States Supreme Court to have 
held that an actual threat of detention, which would in all probability be 
turned into an actual confinement, was sufficient ground for the allowance 
of a writ of habeas corpus. In this, as I have already said, I now believe 
I was mistaken. 

Blackstone says, (Book III., star page 113: “But the great and effica- 
cious writ, in all manner of illegal confinement is that of habeas corpus 
and subjeciendum, directed to the person detaining another, and command- 
ing him to produce the body of the prisoner. Pg 


It will be observed that this great commentator lays it down that the 


writ is to relieve against illegal “confinement,” that it is to “be directed 
to the person detaining another,” and that it is to be used for “command- 
ing him [the detainer] to produce the body of the prisoner.” I cannot 
make this language any plainer. (See 29 C. J. 21, and 12 R. C. D. L. 
1184 and cases collected). It would seem common sense that where one 
has not been deprived of his freedom, but where every probability indi- 
cates that this calamity is about to befall him under circumstances that 
would render his apprehension an illegal interference with that freedom 
and the danger is immediate, the Court ought to afford protection from 
the threatened wrong. Courts of equity relieve against threatened in- 
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vasion of property rights. Courts of criminal law interfere to prevent a 
threatened breach of the peace by binding over to keep the same. The 
Courts of law prevent threatened removal of property which might pre- 
clude the satisfaction of a judgment and which has not yet even been pro- 
cured. The reason underlying the rule that one immediately threatened 
with the loss of the far more sacred right of liberty, in an illegal manner, 
should be obliged to await the commission of the wrong before relief may 
be sought, are too subtle and refined for.my mind. 

However, when, as here, a defendant or respondent insists upon an 
exact, literal, technical decision, the duty of the Court is to administer 
the law as it exists and is expressed in the principles and rules which 
have been laid down to bind it. 

It is trite to say that any decision required by the principles and 
rules, no matter how repugnant to the personal views of the Court, is 
preferable to the intolerable and dangerous confusion that would arise if 
each judge should be permitted to direct what he considered substantial 
justice without regard to the dictates of the law. No man would be safe 
in any of his rights. 

Among the rules just mentioned are those of practice, and where 
such a rule has been established it is quite as important that it should be 
followed as any rule or principle of substantive law. 

There is presented no case where this ancient writ has ever been al- 
lowed except for the relief of one who has actually been brought within 
the power of another without legal warrant, and my own research has 
failed to reveal one. On the contrary, through all the cases with which 
I am familiar runs the rule that habeas corpus is not available unless there 
is actual detention of another illegally. Mr. Justice Dixon, a most emi- 
nent authority on practice, so decided in the case of Ryan v. State, 7 
N. J. Law J., 308, where he allowed a writ while the petitioner was in- 
carcerated, but discharged it upon the return, because in the meantime the 
applicant had been released from confinement on the security of bail which 
he had previously given before the arrest of which he had complained. 

In the State v. Cheese, 5 N. J. L., 522, Mr. Justice Southard, in dis- 
cussing the office of this kind of writ says: 


“It is for the relief of the prisoner and the prisoner only. It is to 
inquire why the liberty of the citizen is restrained. This then, is its 
legitimate and only object—to relieve from restrait and imprisonment. 
Wherever there is no imprisonment there is no ground for the writ of 
habeas corpus.” 


It is true that he was engaged in a consideration of applicability of 
the writ to secure the custody of a ward where the ward preferred to re- 
main with his parent. The necessary implication of his investigation of 
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the elements of a proceeding such as the one at bar, conforming as they 
do to all cases and to the definition quoted from Blackstone, that it is pre- 
maturely initiated before the person in whose behalf it is brought has be- 
come a prisoner. 

In my opinion in the Marcus case (supra) I said: “I have never 
known of an instance, however, where the writ was allowed unless the 
person in whose behalf it is granted is actually detained by another, either 
under pretended process of law or otherwise.” 

In that case I was dealing with a situation where the applicant at- 
tempted to raise questions involving the legality of his arrest but who I 
held was not entitled to the writ because he had given bail before filing 
his petition and consequently was neither in confinement nor threatened 
with confinement except as his guilt might be determined subsequently in 
a Court of competent jurisdiction. 


In fact, I agree with counsel for the respondent that the very lan- 
guage quoted above from Wales v. Whitney (supra) convinces me that 
I was in error in allowing this writ at the time I did. It will be recalled 
that I have said I thought this case came within the alterative of the 
statement in the Wales case in that there was a present means of en- 
forcing the confinement of Weinberger when this writ was allowed. That 
of course, is not what Mr. Justice Miller meant. He was dealing with 
that class of cases, upon which the various jurisdictions are divided, where 
one against whom a warrant has issued voluntarily surrenders himself to 
the officer charged with the execution of the process, although no physical 
force of any kind is applied to the prisoner and although he is not actually 
taken to the customary place of confinement. He is then in the immediate 
presence of the arresting officer who need not actually have extended his 
hand, or, as the Supreme Court says, “summon bystanders to his assist- 
ance.” The sheriff’s representative says that Weinberger actually sur- 
rendered at 11 o’clock on August 3rd, 1929, and, as the writ had been 
allowed 75 minutes before that time, I must technically decide that he 
was not restrained of his liberty upon the issuing of the writ and therefore 
it must be discharged. 

Two points are made by Mr. Weinberger which I can find to be of no 
avail on behalf of his argument that the writ should not be discharged. 
First, he says that the maxim should be applied that the law does not 
recognize fractions of a day. There can be no such application. The 
question under consideration is whether or not there was any restraint of 
his liberty at the time the application was made for the writ, and, if the 
law is as I think it is, it would make no difference whether one hour in- 
tervened or twenty-four hours. He also says that he telephoned to the 
sheriff at 9.30 in the morning of August 3, saying that he was on his way 
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to give himself into the officer’s hands, and that in fact that operated as 
a surrender at that moment. I cannot think so. 

An offer or a promise to perform an act is not the performance there- 
of. Many things might have interfered with the performance, and it is 
sufficient to say that he might have changed his mind. It was a Saturday 
in the summertime, when vacations cause so much irregularity in our 
ordinary habits and routine. Upon that afternoon or the following day 
the chances of any relief would have been somewhat precarious. The 
promise having been entirely voluntary, it is not certain, what the promiser 
might do in these circumstances, if he learned before the surrender that 
this writ had been denied. 

My attention has been called to the case of Ex parte Foster, which 
may be found in 60 L. R. A., 631, a decision of the Texas Court of Crim- 
inal Appeals. There, an arrest had actually been made by the sheriff who 
had, however, taken the amazing action of releasing the prisoner in his 
own custody within the limits of the City of Houston in order to secure 
a writ. This was held sufficient control of the prisoner to warrant the 
allowance of a writ of habeas corpus. 

The Court decided that this brought the case within the jurisdiction 
of another Texas decision by the same Court (Ex parte Snodgrass, 65 
S. W. 1061) where a majority of the same Court said: 


“We deem it unnecessary to enter into a long discussion of these ar- 
ticles, but suffice it to say that any character or kind of restraint that pre- 
cludes an absolute and perfect freedom of action on the part of the relator 
authorizes such relator to make application to the Court for release from 
said restraint.” 


I do not think it necessary to enter into a long discussion explaining 
why I feel that I should follow the rule adopted by the Supreme Court 
of the United States rather than the one laid down in the case in hand. 

In consequence no argument will be necessary as to the reasonableness 
of the bail fixed by the Quarter Sessions. However, being still of the 
opinion that it is unjustified in amount, and in order that my complete 
views may be known, I now announce that upon the making of the order 


of the discharge of the writ and the actual surrender of the subject to. 


the sheriff, I will upon a proper application instantly allow another writ 
under which the reasonableness of the bail may be discussed. The doc- 
trine of res adjudicata does not apply to habeas corpus, 29 C. J., 179. 

I am unable to avoid reference to an argument advanced by the As- 
sistant Prosecutor of the Pleas of Passaic county. The deduction was 
advanced by him that my allowance of this habeas corpus was a reflection 
upon the Judge of Quarter Sessions. In the earnestness of his opposition 
to the reduction of bail he became slightly incoherent and I am not entirely 
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sure of his meaning. If he has drawn the conclusion that I intended any 
unfavorable criticism of, or reflection, upon Judge Harley he has ascribed 
to me an action and motive that I have never entertained. I have no doubt 
that the county Judge honestly exercised his discretion and felt that the 
amount was fully justified. 

In fact, my mind is still open to argument on the subject, and it may 
be that I will be persuaded to adopt his views. I performed my duty as 
I was able to see it, and I am sure that neither the Assistant Prosecutor or 
any other member of the Bar would desire that I should fail to in this, or 
any other case, whether the performances would be pleasant or disagree- 
able to me or to anyone else. 

The further point was made on behalf, of the respondent or, more 
accurately, against Weinberger, that he had flamboyantly announced upon 
his appearance before the Quarter Sessions that he would give bail in the 
amount of a million dollars. This may not have been in the best of taste 
and certainly was not in keeping with the respect due to the Court; but, 
surely, I am not expected to attach any great weight to a theatrical state- 
ment made by a man who must have been under great strain, in consider- 
ing a subject involving his constitutional right of reasonable bail. 

The experienced counsel who appeared with the Assistant Prosecutor 
on behalf of the respondent has commented upon the enormity of present- 
ing to this Court a pleading or affidavit not literally true, or at least be- 
lieved to be true, by the solicitor who prepared and presented them. I 
agree with him that as an abstract principle it would amount to a crime 
and a very serious one. But, after all, laws are to be applied in the light 
of reason and, as in any other crime, it would be necessary to include a 
finding that there was a criminal intent. Now, how can I be expected to 
punish what I consider to be an honest mistake of practice when there 
was no intent to impose upon the Court, and wherein the thing was fully 
explained, especially in view of what I have said as to the stress under 
which not only the person was in whose custody behalf the application 
was made but also his brother who made it? 

In addition to the proceeding that has been discussed, there was an- 
other entirely separate one in behalf of Frank C. Campbell, who was 
jointly indicted with Weinberger. The cases are exactly parallel for the 
purposes of this discussion, he having been required to put up bail in 
the sum of $100,000. What has been said in the Weinberger case applies 
equally in Campbell’s case. 

Both writs should be discharged. In view of what has been said 
above about allowing an alias writ, no orders discharging will be granted 
except upon notice of the presence of counsel on each side. 
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STATE v. VIRGILIO 


(Essex Court of Quarter Sessions, July, 1929) 
Intoxicating Liquor—Beverage Act—Motion to Quash Indictment 


Case of State of New Jersey, Plaintiff, against Antonio Virgilio, De- 
fendant. On motion to quash search warrant. 
Mr. Arthur B. Seymour for Defendant. 


UNGER, S.C. C.: By virtue of the provisions of paragraph 9 of 
“An Act concerning intoxicating liquor used or to be used for beverage 
purposes” (Pamph. L. 1922, Ch. 255), Joseph Kaminsky and Victor 
Hugo made complaints before me as a Supreme Court Commissioner 
(who by the Act is constituted a committing magistrate for that purpose) 
against a saloon at No. 61 S. Day street, Orange, New Jersey. 

The defendant now moves to quash the search warrant, giving the 
following reasons which are dealt with as they appear. 

1. Defendant contends there is nothing in the affidavit of Joseph 
Kaminsky and Victor Hugo which shows that they have probable cause 
to suspect that the premises are kept, occupied and maintained for the stor- 
age and sale of liquor in violation of law. The affidavit is definite that 
the affiants ordered and were supplied with two drinks of whiskey poured 
from a bottle into two glasses, which the affiants paid for, tasted and 
found to be a poor grade of whiskey. This is sufficient to show that 
intoxicating liquor was kept in the premises. 

2. The second point is that the Supreme Court Commissioner did 
not find that the premises were kept and maintained for the storage and 
sale of intoxicating liquor. The warrant states that the Commissioner 
has examined under oath and taken the affidavit of Hugo and Kaminsky, 
and that among other things it appears to him and he finds that liquor 
was purchased by Kaminsky in the premises and property. This is a 
sufficient finding in my opinion. 

3. The warrant is said to be defective in that it does not run in the 
name of the State of New Jersey. In this case, the warrant reads, “Coun- 
ty of Essex, State of New Jersey, To the Sheriff,” &c. I think this is a 
sufficient requirement that the writ ran in the name of the State of New 
Jersey. 

4. It is contended that the warrant has not been executed as is re- 
quired in that the search was not made forthwith. The warrant in this 
case was issued on May 18th, 1929, and was returned on May 27th, 1929, 
the return stating that it was executed on May 25th, 1929. I think this is 
a sufficient compliance with the word “forthwith.” In the case of State 
v. Baker, 3 N. J. Mis. R. 532, cited by the defendant, it appears that be- 
tween the issuance of the warrant and the return there were a number 
of unauthorized acts by the clerk, and that obedience to the statute was 
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essential in order to confer jurisdiction upon the magistrate; in the pres- 
ent case this situation did not exist. 

5. It is contended that the execution of the warrant is void because 
the property searched was not brought before the Supreme Court Com- 
missioner or magistrate. In my opinion it is a sufficient compliance with the 
Act that the officers turned the property over to the Supreme Court Com- 
missioner or magistrate, who ordered it returned to a proper custodian, 
and that was what was done in the present case. I do not think it is neces- 
sary for the Supreme Court Commissioner to keep the liquor indefi- 
nitely. 

6. It is contended that the execution of the warrant was void be- 
cause no return was made within ten days as required by the warrant and 
by the statute. My records show that the return was made on May 27th, 
1929, which was within ten days of May 18th, 1929, the date of the issu- 
ance of the warrant. 

7. The execution of the warrant is claimed to be void because no re- 
ceipt was given to the defendant as required by the warrant and by the 
statute. Testimony was taken before me on this point, and from this tes- 
timony it appears that the officers executing the warrant delivered to the 
defendant the original search warrant. Attached thereto is an inventory 
of all of the liquor taken by the officers, with a statement that the same 
is a list of the property taken from the premises (describing them on the 
search warrant in question). At the bottom of this statement and list 
appears the following signature: “Patrolman William F. Bross.” The 
latter testifies that it contains a list of the liquor which he took under the 
warrant; that it is in his handwriting and that he gave it to the defendant. 
In my opinion, this is a sufficient receipt, and, even though it is not stated 
to be a receipt, it is, nevertheless, a full acknowledgment of the receipt of 
the liquor. This, in fact, constitutes a receipt and in my opinion it com- 
plies with the statute. 

For these reasons, I will be obliged to deny the motion to quash 
the search warrant. 
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(N. J. Supreme Court, July 3, 1929) 


Municipal Officers—Term of comune" wien Body Without Power to Extend 
erm 






Case of The State of New Jersey, ex rel. Alfred E. Ga Nun, Relator, 
against Henry T. Lefferts, Respondent. On quo warranto and demurrer 


to information. 
Before Justices TRENCHARD, KaLiscH and Ltoyp. 


Messrs. Osborne, Cornish & Scheck for Relator. 
Mr. William F. Gorman for Respondent. 














PER CURIAM: This is an information in the nature of a writ of 
quo warranto, filed by Alfred E. Ga Nun, who thereby seeks to oust Lef- 
ferts, incumbent of the office of tax assessor in the town of Nutley, and to 
{ have himself declared entitled thereto. The information alleges that Lef- 
A ferts, the incumbent, has held the office unlawfully since August Ist, 1928, 
; and that the relator was, on July 31st, 1928, duly appointed to the office 
for a period beginning August Ist, 1928, and ending the third Tuesday 
in May, 1929; that the relator demanded the office and the books, papers, 
etc., but was refused. The incumbent replies, claiming a right to hold the 
office until his successor is appointed, and denying that the relator was 
legally appointed. 

The town of Nutley is governed by three Commissioners elected under 
the Walsh Act. Under that Act the Commissioner of Revenue and Finance 
is created, and that office, on July 31st, 1928, was held by Raleigh S. Reif, 
who made the appointment of the relator already referred to. Under the 
terms of the Walsh Act, and legislation prior and subsequent thereto, the 
term of office of assessor is for the period of three years, and by the Act 
of 1920, page 42, it is enacted that the term of office shall commence on the 
first day of July and continue for the number of years designated in the 
Act under which the election is held, and that the terms of those then hold- 
ing office, and ending on a day other than the 30th of June of any year 
following the passage of the Act, should be extended until the June follow- 
ing the end of their term. 

Lefferts, the incumbent, was elected assessor, taking office July 21st,’ 
1921, when he was elected for a period of three years. In July of 1924, 
1925, 1926 and 1927 he was reélected, but each time for the period of one 
year. The election of July 12th, 1927, provided that his term of office was 
to expire on June 30th, 1928, since which time he has not been elected. 

Without determining the status of the incumbent, we think it clear 
that the relator is without standing to contest the title to the office. In 
the recent case of Noccolini v. Ubertino, 96 N. J. L. 306, it was held that 
“where the law prescribes the term of a municipal officer, it is beyond the 





























ea eae 










bar wag estes yen “ 






pow 
or le 


asses 
term 
The 

missi 
perio 
May, 
nullit 
the r 


Nove 
Marc 
term 
and t 
defen 
sum | 
ments 
mont} 
31, I¢ 

7 
tive e 

7 
24, IC 

T 
the de 
and ir 
havin; 
Novet 
demar 

T 
efforts 


ELLIS V. MC DERMOTT 281 


power of the governing body of the municipality to appoint for a greater 
or less term.” 

The Legislature in its wisdom has declared the term of office of the 
assessor in the present case to be for the term of three years and that this 
term shall expire on the 30th day of June at the expiration of such period. 
The relator, for reasons which do not appear, was appointed by the Com- 
missioner of Revenue and Finance on July 31st, 1928, to hold office for a 
period beginning August Ist, 1928, and terminating on the third Tuesday of 
May, 1929. Such appointment under the authority of the case cited was a 
nullity, the relator acquired thereby no title to the office, and for this reason 
the relief prayed must be denied, and judgment given for the respondent. 





ELLIS v. McDERMOTT 


(Fifth Judicial District Court of Bergen County, Aug. 31, 1929) 


Landlord and Tenant—Defense of Copmenaine Eviction—Delay in Removing from 
remises 


Case of Anna C. Ellis, Plaintiff, against Alfred J. McDermott, De- 
fendant. Action at law. 

Mr. E. R. Weller for Plaintiff. 

Mr. Herman Vanderwort for Defendant. 


LOSCHE, J.: This was an action to recover rent for the months of 
November, 1927, to March, 1928, inclusive, under a written lease dated 
March 1, 1927, made by plaintiff, landlord, to defendant, tenant, for the 
term of “thirteen months commencing the first day of —————, 1927, 
and to end at noon on the thirty-first day of March, 1928”; in which the 
defendant covenanted and agreed to pay the plaintiff “the term rent or 
sum of eight hundred forty-five ($845) dollars in equal monthly pay- 
ments of sixty-five ($65) dollars each on the first day of each and every 
month, and in advance until the expiration of the term of this lease, March 
31, 1928.” 

The defendant filed specifications of defenses setting up a construc- 
tive eviction. 

The action proceeded to trial before the Court without a jury on July 
24, 1929. 

The plaintiff offered evidence to the effect that the defendant vacated 
the demised premises on October 1, 1927; that the rent for the period to 
and including October 31, 1927, had been paid by defendant, the last rent 
having been paid on October 1, 1927, but that the rent for the months of 
November, 1927, to March, 1928, inclusive, was not paid, although duly 
demanded. 

The plaintiff thereupon offered to prove, in mitigation of damages, 
efforts to rent the premises, but the Court excluded it on the ground that 
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such evidence was not a necessary part of plaintiff’s prima facie case in 
view of the fact that the lease contained a covenant on the part of the 
tenant, 


“3. Not to let, under let or assign the premises, or any part thereof, 
except by written consent of landlord or agent.” 


citing Muller v. Beck, 94 N. J. L. 311. 

There was no covenant of quiet enjoyment in the lease. The words 
used are, “. the said landlord hereby agrees to let, and the said 
tenant agrees to, and hereby takes and hires, . . . .” In the face of such 
a lease there can be no implied covenant of quiet enjoyment. Mershon y. 
Williams, 63 N. J. L. 398; May v. Levy, 88 N. J. L. 351; notwithstanding 
the language used in Meeker v. Spalsbury, 66 N. J. L. 60 at 64, and 
Metropole Construction Co. v. Hartigan, 83 N. J. L. 409 at 411. 

The building in question was a two-family apartment house, the 
plaintiff occupying the first floor and the defendant the second floor. The 
Osborn house adjoined on the one side about six or eight feet away and 
likewise the Bestel house adjoined on the other side. The buildnig, ac- 
cording to defendant’s wife, was like a shell. 

The defendant offered evidence to the effect that: 

There was rattling of dishes in plaintiff’s apartment for about fif- 
teen minutes almost every night between 10 P. M. and 1 A. M. 

There was rattling of the garbage can cover almost every night 
between the same hours for a few minutes; defendant’s daughter said it 
was a matter of seconds. There was no evidence indicating who did it, 
except that on two or three occasions the defendant saw the plaintiff rat- 
tling it. 

The doors, windows and window screens were slammed between the 
same hours; but there was no definite evidence as to how long the slam- 
ming continued. 

The pulley line, which was squeaky, was drawn by the plaintiff for 
the purpose of hanging out her stockings, which she washed almost every 
night. 

There were loud talking and arguing in plaintiff’s apartment ; but the 


evidence was conflicting as to how long the arguments continued; defen-- 


dant’s wife testified that “one special argument lasted for five minutes ;” 
and witnesses for the defendant, Mr. Osborn and Mr. Bestel, testified that 
one hour was the usual length of the arguments, but these two witnesses 
were clearly biased. 

The defendant, his wife, his daughter, Mr. Bestel and Mr. Osborn 
testified that the said disturbances occurred nightly for about five nights a 
week between 10 P. M. and 1 A. M., during the space of about one hour 
and one half. 
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Defendant, defendant’s wife and Mr. Osborn each testified to a sep- 
arate insulting remark uttered by the plaintiff, and there was testimony 
that the plaintiff mimicked defendant’s wife and daughter. 

A letter, dated August I, 1927, addressed to plaintiff by defendant, was 
received in evidence on defendant’s offer. It advised plaintiff of defen- 
dant’s intention to vacate on October 31, 1927, because of the noises com- 
plained of and added significantly: “If in the meantime you can get a 
tenant for this flat, it will be open for inspection at all times. We will 
gladly vacate at your convenience.” 

There was some evidence that the plaintiff stated that she wished 
that the defendant would vacate the premises. This, however, was defi- 
nitely counteracted by plaintiff’s letter of September 25, 1927, in reply 
to defendant’s letter of August 1, 1927, which was received by the defen- 
dant prior to his removing from the premises, and which advised defen- 
dant that he would be held for the rent for the full term of the lease. 

There was evidence that the defendant, on June 20, 1927, purchased 
a plot of land in Teaneck and had built a house thereon, to which he and 
his family removed upon vacating the plaintiff’s house. 

Defendant and his wife testified that, after the receipt by plaintiff 
of the letter of August 1, 1927, the disturbances quieted down and, to 
use defendant’s own words, there was “very little noise after August 
first.” Later, he testified that the noise increased in volume after an 
interval of about three weeks. 

It is significant that defendant’s witness, Miss Reddy, a trained nurse 
who boarded with the defendant, was able to endure all of the alleged 
disturbance and did not leave the defendant’s apartment until the de- 
fendant, himself, moved with his family to Teaneck. 

In Birckhead v. Cummins, 33 N. J. 44, Beasley, C. J., said: “The 
legal effect of eviction is so penal, that the doctrine is not to be favored.” 
In Meeker v. Spalsbury, 66 N. J. L. 60, at p. 63, the Court, quoting from 
Upton v. Townsend, etc., 17 C. B. 30, stated that eviction must be “not a 
mere trespass, but something of a grave and permanent character done by 
the landlord with the intention of depriving the tenant of the enjoyment 
of the demised premises ;” and that it is “an act of a permanent character 
done by the landlord in order to deprive, and which had the effect of 
depriving, the tenant of the use of the thing demised, or of a part of 
it.” The Court states further, at page 64. “This definition has been 
generally approved in this country.” 

I am satisfied that defendant was annoyed by some of plaintiff’s 
actions. Undoubtedly plaintiff is possessed of some idiosyncrasies which, 
I can appreciate, might have caused some neighborly antagonisms. How- 
ever, I am not convinced that plaintiff was the only disturbing element 
in the neighborhood. There was evidence that the garbage can cover was 
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rattled by prowling cats; that there were noisy children in the Osborn 
house ; that there were noisy boarders in the Bestel house; and that there 
were building operations in process across the street in the new People’s 
Trust and Guaranty Company’s nine-story steel building. While, it is 
true, the defendant has not complained of these latter items, the evidence 
of them indicates that the neighborhood was not the calm and peaceful 
hamlet wherein every movement or sound made by the plaintiff stood out 
in bold relief. 

In considering the whole case, I am not satisfied that there was suf- 
ficient noise or disturbance on the part of the plaintiff to fulfill the re- 
quirement of the law that there should be “something of a grave and per- 
manent character” in order to constitute a constructive eviction of the 
defendant. 

Furthermore, the defendant, his wife and daughter claimed that the 
noise and disturbance on the part of the plaintiff started the very day in 
March, 1927, when they moved into the premises and continued through- 
out their occupancy (except for the surcease in- August) until they va- 
cated on October I, 1927. 

The law is clear that the tenant has only a reasonable time after the 
alleged eviction within which to exercise his right to vacate the premises, 
and, if he fails to do so, he loses that right. Certainly the defendant’s 
occupancy from March until October 1, during practically all of which 
time the alleged cause of abandonment continued, would operate as a 
waiver. 

In 16 Ruling Case Law, p. 949, it is stated: 

“If, however, the tenant makes no surrender of the possession, but 
continues to occupy, after the commission of the acts which would justify 


him in leaving, he will be deemed to have waived his right to abandon and 
he cannot sustain a plea of eviction by showing such circumstances.” 


See also Metropole Construction Co. c. Hartigan, 83 N. J. L. 409, 


foot of page 414. 
Under the circumstances the expression of the Court in Gunther v. 


Oliver, 97 N. J. L. 376, at page 378, is apposite to this situation: 


Oliver, 97 N. L. J. 376, (affirmed 98 N. J. L. 563), at page 378, is appo-- 


site to the situation: 


“If the tenant, Oliver, had the right to abandon the leasehold he 
ought to have done it promptly. The trouble of which he complained 
began with the beginning of his tenancy and he did not feel compelled to 
=e it until he had had the benefit of eight months’ occupation out 
of ten.” 

These views lead to the conclusion that judgment should be entered 
in favor of the plaintiff and against the defendant in the sum of three 
hundred and twenty-five dollars with costs. 





train 
to is 
Penn 
at Ni 
In M 
were 
York 
stops 
the te 
The 

traffic 
servic 
were 
deter: 
The | 
northl 
establ 
but sz 
road 

1929. 
Apgai 
tral R 


to con 
conde 
Hegen 
227 of 
the Bc 
Mr. J 
Lewis 
Thom: 





ABSTRACTS OF SOME PUBLIC UTILITY DECISIONS 285 


ABSTRACTS OF SOME PUBLIC UTILITY DECISIONS 


In re City of Asbury Park.—Petition alleging inadequate passenger 
train service at the North Asbury Park Station and requests the Board 
to issue an order requiring that all scheduled passenger trains of the 
Pennsylvania Railroad Company and the Central Railroad Company stop 
at North Asbury Park Station. There are two stations at Asbury Park. 
In March last, because of a general demand for faster train service there 
were scheduled one southbound and one northbound train between New 
York and Point Pleasant, eliminating a number of the regular station 
stops made by these trains. The schedule of the trains practically divided 
the territory into three mile zones between Red Bank and Point Pleasant. 
The operation was materially quickened and the increased volume of 
traffic on these trains appeared to justify further rearrangement of the 
service. On April 29th, when the Spring timetable was issued, train stops 
were eliminated at practically all of the stations, the number of stops being 
determined principally by the volume of traffic at the respective stations. 
The petition desired that the stops of the nine southbound and eight 
northbound trains which were eliminated at North Asbury Park, be re- 
established. The Board denied the petition as to the Summer schedule, 
but said that future schedules should be considered‘ jointly by the Rail- 
road Companies and the interested communities. Decision August 14, 
1929. Mr. James D. Carton for City of Asbury Park. Mr. W. Holt 
Apgar for Pennsylvania Railroad Company. Mr. H. B. Thomas for Cen- 
tral Railroad Company of New Jersey. 

In re Atlantic City Electric Co—Petition for a certificate of approval 
for the purpose of condemning lands of Germain-Hegemain Co., Inc., et 
al., owners of lands over which the Atlantic City Electric Company desires 
to construct a high tension transmission electric power line and also to | 
condemn the easement for right-of-way on said lands owned by Germain- 
Hegeman Co., Inc., and others. Application made pursuant to Chapter 
227 of the Laws of 1925. After setting forth the necessities of the matter 
the Board determined to approve the application. Decision Aug. 14, 1929. 
Mr. Joseph Thompson for Atlantic City Electric Co. Mr. Henry W. 
Lewis for Germain-Hegeman Co., Inc., et al. Mr. Elwood C. Weeks for 
Thomas McLees. 
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SOME INTERESTING OUT-OF-STATE DECISIONS 


Loss oF MATRIMONIAL OPPORTUNITIES AS AN ELEMENT OF DAMAGES 


In the case of Teissier v. Stewart, reported in 121 Southern Reporter, 
777, arising out of an automobile accident, the Court took into considera- 
tion the fact that a girl’s opportunities for marriage are materially affected 
as a result of permanent disfigurement of her face. 

The suit was brought by Louis Teissier, individually for himself and 
with his wife, for the use and benefit of their minor child Lois Teissier, 
who, as a result of the accident, had a scar across her lip three inches long 
and one inch wide, and was wearing a glass eye. 

From a judgment for the plaintiffs the defendant, remaining after 
suit had been dismissed as to one of the original two defendants, appealed. 

With regard to the effect which the loss of her eye and the disfigure- 
ment of her face would have on her opportunities for marriage, Mr. Jus- 
tice Westerfield, of the Court of Appeal of Louisiana, who wrote the 
opinion of the Court amending and affirming the lower Court, said: 

“The custom obtaining in human society of placing the matrimonial 
initiative with the male limits the choice of the female to those in whose 
eyes she has found favor. In selecting a mate, man is primarily influenced 
by outward and visible forms of beauty, whatever may be said of his ap- 
preciation of inward grace and the more lasting beauty of the spirit. His 
attention is first arrested and his interest stimulated by the contemplation 
of superficial attractions, the charm of more substantial virtues being 
realized only after better acquaintance. 

“It is idle to deny that plaintiff’s daughter, with a scarred face and 
glass eye, will be at a matrimonial disadvantage, and though she may (as 
we trust she shall) eventually consummate a happy marriage to some 
worthy and appreciative husband, her opportunities for doing so have been 
materially affected as a result of her unfortunate accident. Her chances 
to marry have undoubtedly been circumscribed as a result of her injuries, 
for which we have found defendant responsible. Has she suffered any 
injury on this account? The answer must be in the affirmative, notwith- 
standing certain modern tendencies to which we shall not further allude. 


A fortunate marriage, a state of connubial felicity, is for man the nearest’ 


approach to that which all of us are forever pursuing and never attaining, 
earthly happiness; but for woman it is a measureless benediction. 

“We have concluded to allow to the plaintiffs, for account of the 
injuries suffered by their minor child, Lois Teissier, the sum of $12,000.” 
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EFFect oF Suit ror Past-Due INSTALLMENT 


An important and far-reaching decision on the law of conditional 
sales was handed down by the Supreme Court of Minnesota in the case of 
Holmes v. Schnedler, reported in 223 North Western Reporter, 908. 

Plaintiff had sold certain personal property on a conditional sales con- 
tract. After three payments were past due, he sued, and, because of no 
answer, got judgment on default. Judgment was entered, and an execu- 
tion returned unsatisfied. Subsequently this action in replevin was brought 
to recover the goods from the buyer, who had become a bankrupt, and his 
receiver was substituted as defendant. After judgment for defendant, 
plaintiff appealed from an order denying his motion for a new trial. 

Mr. Chief Justice Wilson, who wrote the opinion of the Court affirm- 
ing the lower Court’s judgment, said: 

“We have repeatedly held that such seller can (1) reclaim the prop- 
erty; (2) treat the sale as absolute and collect the debt; or (3) sue to 
foreclose the lien. . . . When the seller sues upon the personal lia- 
bility, procures a judgment and issues execution thereon, he must be held 
to have made an election of one of his three remedies. By the exercise of 
his right to sue he makes the sale absolute, and by his conduct limits his 
right to the one remedy of collecting the debt. . . . Such election 
vests title in the purchaser. It brings the conditional sale contract to an 
end, and thereafter upon no theory can the seller proceed to so collect the 
debt and not recognize the buyer as the owner. . . . When the act is 
done that constitutes the election, it must relate not only to the immediate 
installment payment, but to all payments yet to become due. 

“When the election is made, it must relate to and embrace all the 
property involved. . . . This follows from the fact that the remedies 
are inconsistent. They are not cumulative remedies. The seller has but 
one choice, and, when made, it controls the transaction to the end. This 
results in no unjust hardship to the seller. 

“By virtue of the conditional sale contract, and since the adoption of 
the Uniform Sales Act, he could have taken possession of the property, 
reduced his claim to judgment, and still have asserted his seller’s common 
law lien embraced in the statute. He did not. He did reduce his claim 
to judgment. This did not, by virtue of the statute, release his lien. But, 
under our decisions, this act of reducting the claim to judgment, though 
not losing the seller’s common-law lien as affirmed by the statute, did con- 
stitute an election of remedies wherein the sale was treated as absolute, the 
title vested in the buyer, the conditional sale contract effectually termi- 
nated, and the seller’s control of the property was lost; and his right to a 
seller’s possessory common-law lien became a nullity because he no longer 
had possession.” 
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MISCELLANY 


SOME STATE NOTES 


At the Legislative session on Aug- 
ust 12 Governor Larson appointed 
and the Senate confirmed the fol- 
lowing: James P. Logan of New- 
ark to succeed the late Bernard W. 
Terlinde as a member of the Pas- 
saic Valley Sewerage Commission ; 
Lyman F. Morehouse of Montclair 
to succeed Robert Lynn Cox, also 
of Montclair, as a member of the 
State Board of Education, and Per- 
cival Chrystie of High Bridge to 
succeed the late Bloomfield H. 
Minch of Bridgeton on the State 
Board of Conservation and De- 
velopment. 

Mr. Francis L. Bergen, of Som- 
erville, Prosecutor of the Pleas for 
Somerset county, was married re- 
cently to Miss Leslie Marion 
Boecker, daughter of Mr. and Mrs. 
Carl A. Boecker, of Bristol, Rhode 
Island. Mr. Bergen is a graduate 
of Princeton University in the class 
of 1912 and of the University of 
Virginia Law School in the class of 
1917. 

Former Prosecutor William J. 
Kraft, of Camden, and wife, who 
sailed for Europe early in May last, 
returned on the “Majestic” on Aug- 
ust 20th. While abroad, they met 
Mr. Justice Kalish at the same hotel 
in Munich. 

Mr. William M. Stillman, of 
Plainfield, the oldest practicing at- 
torney in the city, having been ad- 
mitted to the New Jersey Bar at 
the June Term, 1880, and who re- 
cently lost his wife by sudden death, 
graduated 50 years ago from 
Columbia Law School. The anni- 
versary of such graduation oc- 
curred on June 19th last, when the 
Lions Club of Plainfield tendered 
him an anniversary dinner. One of 
the speakers was former Judge 
William R. Codington, who was ad- 
mitted to the Bar in 1883. 


The State Highway Commission 
has selected Jacob L. Bauer, en- 
gineer of Union county, to be the 
new State Highway Engineer, suc- 
ceeding William G. Sloan, resigned 
to take a European position with 
the Foundation Company. Mr. 
Bauer will receive $17,500 a year. 

Mr. Ernest C. Lum, of the well- 
known firm of Lum, Tamblyn & 
Colyer, of Newark, has been motor- 
ing to and through California with 
his son. 

When Princeton University opens 
on Sept. 24 it will have as a mem- 
ber of its faculty Edward L. Katzen- 
bach, former Attorney-General of 
New Jersey, who will be a lecturer 
in the department of politics. Mr. 
Katzenbach was graduated from 
the University in 1900. 





BOOK NOTICE 


THe Ittinors Crime Survey. 
Chicago: Illinois Association for 
Criminal Justice, 1929. Pp. 1108. 


A remarkably complete work on 
the subject of which it treats. It 
contains 28 Chapters, Part I, is on 
“The Machinery of Justice ;” Part 
II on “Specific Types of Offenses 
and Offenders,” and Part III on 
“Organized Crime in Chicago.” No 
one who is interested officially on 
the subject of crimes should fail to 
study every part of this book. The 


subtitles cover every species of, 


crime and the methods used in 
Illinois to counteract its growth and 
to punish violators. The attention 
given to the “Gang Wars,” etc., in 
Chicago, of which we hear so much, 
is minute. All types of criminals 
there are described and in all phases 
of their activity. The Association 
publishing this work is to be com- 
mended for this unusual output of 
facts. 





ELSE’ 
Lane 
Chan 
go fir 
in the 
gener: 
him ¢ 
and n 
the B 
Court 
said. 

both < 
the su 
Mr. L 
mendz 
percer 
the lay 
would 
lingeri 
it com 
effecte 
to hea: 
to giv 
ever, : 
for the 


T 
recall - 
sey Ba 
the dis 
yers a 
then v 


